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HNGEBT:

1. Protest quentioning contractor's ability to perforum ia not
for consideration by GAQ, pince it concerns affirmative
responsibility determination which as matter of policy
is not reviewed except wvhere fraud is alleged or where
definitive reaponsibility criteria have not been applied.

2, Potential second-tier suhcon’ractor's protest that Government's
nodification of speclfications subsequent to awird of prime
contract so directly 1nvolved it in selectica of selond-tier
subcontractor so as to preclidy protester from' bidding on
subcontract does not come within Optimum Syatsms bounds,
8ince it was action of first-tier csubcontracter in not
soliciting protester and not revision of specifications
that precluded protester €from bidding.

. By letter dated June 8. 1976, the Cheriithon Corporation (Chemithon)
protests an award to any other subcontractur for a sewage 1lift system
by Tucci & Sons, Inc. Tucei), a first-tier .srubcontrector under
prime coutract N68248-74-C-5001 awarded by the Department of the
Navy to the Willamette-Wester» Corporatica (Willamette).

Chemithon asserts that (1) Willumette's bid was conresponsive
in that Willamette could not have complied with the sclicitation's
sewage 11fr aystem specifications; and (2) Chemithon was denied an
opportunity to ' submit & quotation to Tuccl on revised specifications
for the sewage 1ift system (subsequent to the award of the prime
contract to Hillamette)

With regard to fhemithon 8 first content‘an, the ability of a
bidder that aubmitsa an unrestricted bid tou comply with the terms
of the contract concerns the macter of bidcer responsibility and not
bid responsivesness. James F. FcFadden, Ine., B-186180, June 17,

- 1976, 70-1 CPD 393. Thus Chemithun in eff .ct is protesting the

Navy's affirmative determination cf Willametie's responsibility.
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In {his regard, it is the policy of our Office not to reviev such
determinations except wherz fraud is alleged or where definitive
responyibility criteria have not been applied. Saiffe, Industrial
_Equipment, Inc., B-1%5272, January 27, 1976, 76-1 CPD 52,

- Witli regard to Chemithon's seconé contention, our Office will
consider protests against the award of subcontracts by prime con-
tractors (or the award of subcontracis by first-tier subcontractors,
see Automatic Laundry Company oi Dallas, B-185920, July-13, 1976,

76-2 CPD 38) under the circumstances enuwmerated in Optimum Systems,
Incorporated, 54 Comp, Gan. 767 (1975), 75-1 CPD 166. One of the
bases in Optimum Systems upon which our Offfi:e will consider a protest
agairst the award of 2 subcontract is where the Government's active
or direct participation in the selection of the subcontractor has the
net effect of causing or controlling the rejection or selection of a
potential subcontractz-, i

{lounsel for Chemithbn wainrains thut by modifying the sewage
life’ sivstem specifications subsequent ro award of a prime contiract
to Wiilamette, the Navy so directly participated in the selection of
a second-tier subcontractor as to cause Chemithnn's rnrntion as that
potential second-tiexr sutcontracfor. However, it was not the Navy's
revision of the contract apecifications, subsequent to the award of
the prime contract, that precluded a potential second-tier subcontractor
from bidding.

In this regard, Chemithon implicitly acknowledges that it could
have complied with the revised specificat-ons by indicating that
it would have been the low bidder had it been solicitec by Tucei.
Thug Chemitnon in effect s8 complaining about the action of Tucel
in not soliciting 1ts bid for the revised sewage 1ift system.
Therefc:;e, the situation does not come within the bounds established
by Optimum Systems, Incorporated, supra,

Ac ordingly, we must decline to consider the merits of the protest.

Wl fradts

Paul G. Dembling
Genersl Counsel






